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*1 STATEMENT OF ISSUES PRESENTED
The state defendants assert a “counter-statement of issues presented”, which identifies two issues which are not presented or raised by this appeal at all. The defendants assertion that this appeal involves the argument that the appellants' unborn children enjoy constitutional rights is thoroughly misleading. (Db2 L.1 to 11). The women plaintiffs have not raised that issue on this appeal. The only substantive Constitutional rights which the plaintiffs have raised are the Equal Protection and related Due Process rights of the plaintiff mothers themselves (See, Pb 27 L. 1 to Pb 29 L. 13; Pb 15. 6 to Pb 83 L. 23, passim).
STATEMENT OF THE CASE
This case concerns the Constitutional right of a pregnant mother to make an informed and voluntary decision about whether or not to waive her fundamental liberty interest in her relationship with her child protected by the Due Process Clause and the violation of her Equal Protection rights which occurs when New Jersey immunizes a doctor who has wrongly terminated the mothers' constitutionally protected relationship with her child against her will or without valid informed consent.
The state sides with the abortion doctors who violate the mother's rights, *2 oppose the right of the mother to make an informed voluntary choice about the waiver of her fundamental rights, and mischaracterizes their arguments and claims. See, “Counterstatement of the Case” at Db 3 L. 1 to Db 5 L. 22.
STATEMENT OF FACTS
Defendants' “Counterstatement of Facts” which employs harsh and insensitive rhetoric to misrepresent and mischaracterize the facts asserted by plaintiffs, and denigrates plaintiffs' traumatic experiences (See, “Counterstatement of Facts” Db7-L. 1 to Db10 L. 24) constitutes inappropriate argument.
On a motion under Rule 12(b)(6) the Court must accept as true, the facts set forth in the complaint and view them in the light most favorable to the plaintiff. Holder v. City of Allentown
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, 987 F.2d 188, 193 (3rd Cir. 1993); D.R. v. Middle Bucks Voc. School
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, 928 F.2d 1392, 1394-95 (3'rd Cir.1991); Alexander v. Whitman, 114F.3d 1392, 1398, 1401 (3'rd Cir. 1997).
MARY DOE
The state claims that “Mary Doe asked her obstetrician to perform an abortion on her” and “the procedure was performed without her consent because the doctor did not inform her that her fetus was a human being...” Db 7 L. 24 to Db 8 L.3. These statements mischaracterize the plaintiffs' allegations.
*3 Mary Doe, a pseudonym for Rosa Acuna, was a 29 year old married women and the mother of two daughters aged 21/2 years and 9 months when she went to her regular gynecologist on April 6, 1996 because of persistent abdominal pain. Dr. Turkish had treated her for five years and had delivered Mrs. Doe's younger daughter by repeat caesarean section. Mrs. Doe did not ask her gynecologist to perform an abortion. She did not even know that she was pregnant until Turkish examined her. Dr. Turkish told her that she should have an abortion. Mrs. Acuna had never considered an abortion, never asked for one, and did not know the nature of the procedure. Following his recommendation Mrs. Doe asked the doctor: “Is my baby already there?” Mrs. Acuna wanted to know if the procedure the doctor was recommending would involve the termination of the life of a living human being. Doctor Turkish told her that “it” was nothing but “some blood” or “some tissue”.
By misrepresenting the facts Dr. Turkish deprived Mrs. Doe of the opportunity to decide for herself whether or not she would waive her fundamental liberty interest in her existing relationship with her child. In effect, the doctor imposed his own decision and values upon her.
Had the doctor properly discharged his duty to accurately disclose the true nature of the procedure to Mrs. Acuna, she would not have consented to the procedure.
*4 Under New Jersey law, the doctor was negligent and Mrs. Acuna has a negligence claim for uniformed consent. Largey v. Rothman
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, 478 A.2d 755 (1984).
Mrs. Acuna never “asked for an abortion”. She was told to have one, without being told the true nature of what was being proposed. Mrs. Acuna does not claim that the doctor failed to tell her “that her fetus was a human being” (Db 8 L.2 to L.3). Mrs. Doe did not know that the unborn child was in existence at all. Mrs. Doe signed a two sentence consent form consenting to the “termination of pregnancy”. If Mrs. Doe had not signed a consent, her claim against the doctor would not have been a negligence claim for uninformed consent, but a claim for a battery. Perna v. Pirozzi
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Many women consider the fact of whether or not the abortion procedure terminates the life of a living human being material to, and even dispositive of, their decision about whether to have the procedure. It is common for a woman considering an abortion to ask the same or similar questions as Mrs. Doe. See, report of Carol Everett A353-360. Dr. Turkish admitted in depositions that women often ask him whether the child is already in existence, or whether or not there is a human being. See, A. 394 L. 10-12.
*5 Mary Doe was born in Puerto Rico, and never graduated high school. The only reason that Mrs. Doe discovered the fact that the procedure preformed by Dr. Turkish on April 9, 1996 terminated the life of a living human being, and that Dr. Turkish mislead her, was due to her need for subsequent treatment. For almost a month after the abortion, Mrs. Doe bled on and off until she had a massive hemorrhage. She was rushed to the emergency room at a local hospital where she was examined and admitted. While she was on a Gurney she asked a nurse what was wrong with her and the nurse told her “they left part of your baby in you”. Mary was unable to reconcile what Dr. Turkish had told her with what the nurse said.
After being discharged from the hospital, Mary Doe went to a local library and started reading about the development of the unborn child, the child's humanity and the scientific and medical information that went to the question she asked Dr. Turkish. Mary concluded that the doctor had misrepresented the facts to her and that on April 9, 1996 Dr. Turkish, in fact, had terminated the life of a human being. Subsequently, ruminating over the plight of the child, she became very depressed, sought counseling, and suffered an array of emotional difficulties.
Dr. Turkish admitted in depositions that a doctor consulted by a pregnant woman has two patients and that a woman considering any procedure would have to consider the impact on both mother and child yet Turkish told Mrs. Doe that the *6 second patient did not exist.
The facts surrounding the circumstances of Mary Doe's abortion is set forth in the complaint in TJ27, at A. 63-64 and in the record on the motions before the District Court at A. 392-394.
DONNA SANTA MARIE
The state states:
“Wishing to save her lover from criminal charges, Ms. Marie decided to have an abortion. She traveled to an Essex County, New Jersey doctor's office to carry out her decision.” See, Db. 7 1. 4-7.
These statements, which misrepresent the facts Donna Santa Marie has pled and can prove, denigrates her traumatic experience. The fact that the abortion was totally involuntary is the basis of the negligence claim she filed against the doctor.
When Donna Santa Marie, discovered that she was pregnant a week before her 16th birthday, she and the baby's father decided to marry and raise the child. Donna's parents repeatedly and forcefully demanded over a period of more than four weeks that she have an abortion. They spoke of the stigma that childbirth would bring upon the family. They made threats and offered inducements to persuade her to have an abortion. She understood that abortion terminated the life of a living human being and refused to take part in it. Finally, her parents sent her to her aunt's home in *7 another state. Her aunt then spent a week pressuring Donna to have the abortion. Donna refused.
When Donna's parents were told of her continued refusals they called a prosecutor in New Jersey and were advised that, because of the disparity in the ages of Donna and the baby's father, James, who wanted to marry her, was exposed to criminal prosecution. Donna's parents, without Donna's prior knowledge, made an appointment at an abortion clinic near the home of Donna's aunt. Her parents then traveled to her aunt's house and threatened Donna that if she did not go to the clinic with them they would immediately file a criminal complaint against James. As a result of threats of physical force and criminal proceedings, Donna went with her parents to the clinic. Donna did not know how she would avoid the abortion.
After she arrived, employees had her sign a “consent” form. A clinic employee then gave Donna a form to complete, which asked “What do you consider abortion to be?” Donna answered “Murdering my baby.” The form also asked “Is anyone forcing you to have an abortion?” Donna replied, “Yes, My parents.” Shortly thereafter, the doctor summoned her parents, showed them what Donna wrote, and told them that he could not perform the abortion.
Her parents were angered, returned her to New Jersey, and the next day her father, in a fit of anger, punched her in the abdomen. Neither Donna nor her baby *8 were seriously injured.
Throughout this entire ordeal Donna insisted that her child, although unplanned, was the most precious gift that any woman could receive.[FN1] Donna was now about nine weeks pregnant. Back in New Jersey her parents interviewed, without her knowledge, a number of abortionists. They forced her to accompany them to the clinic that they settled upon. The doctor at the clinic only dealt with Donna's parents. When she first arrived, Donna signed the same kind of consent form she signed at the first abortion clinic. Donna expected to receive the same kind of forms and she thought she could avoid the abortion. She waited for the questionnaire, but was not given one.
FN1. After Donna started the lawsuit in the State Court in the Summer of 1998, at the age of eighteen, she and James married. They have had two babies since.
Donna expected the doctor to talk to her so she could tell him she was there against her will. He never gave her the opportunity to explain her predicament. Suddenly, this 16 year old woman was taken into the operating room, where a doctor without conversation or questions, placed her in the position for the abortion. The entire event was paralyzing. She was overpowered and overwhelmed. Before she fully understood she was not going to be given a chance to explain she did not want the abortion, she was anesthetized and the procedure was performed. The doctor took *9 no action to determine whether Donna was there voluntarily. Donna's ordeal lasted almost five weeks. At the time of the abortion she was 16 years and 4 weeks old. Donna never decided to have an abortion. Donna fought with all of her will and might to avoid the abortion her parents forced upon her and the doctor negligently performed. The facts concerning Donna's abortion are set forth in 23 of the complaint at A 59-A 61.
JANE JONES
Jane Jones' circumstance was similar to that of Mary Doe in that her abortion was uninformed. The doctor failed to advise her of the nature of the procedure, that it would terminate the life of an existing living human being. Had she known that fact she would not have had the procedure. He failed to provide any counseling of any kind.
The doctor imposed his own opinion on Jane that she should have an abortion. The facts about Jane's abortion is found in 24 of the complaint at A 61 to A 63.
The state defendants disparage and belittle the experiences of these plaintiffs and misstate that each of these women “decided” to have abortions but later “regretted their decision”. Whether their decisions were or were not voluntary and informed are the very issues on which they seek a jury trial in both state and federal court.
*10 The defendants, in effect, ask this Court to assume the allegations of plaintiffs are untrue. Defendants can not avoid a trial by misrepresenting the facts on a 12(b)(6) Motion.
LEGAL ARGUMENT
POINT I: THE PLAINTIFFS HAVE NOT RAISED ANY ISSUE ABOUT THE RIGHTS OF THE UNBORN CHILD ON THIS APPEAL. THE INSISTENCE OF THE DEFENDANTS TO DEVOTE PROMINENT ATTENTION TO AN ISSUE NOT BEFORE THIS COURT RAISES QUESTIONS THAT REQUIRE COMMENT.
The state defendants devoted their first point to argue that the unborn children of Santa Marie, Doe and Jones possess no rights “cognizable” under the Fourteenth Amendment. See, Dbl5 L. 1 to 23 L.35. The plaintiffs did not claim otherwise on this appeal, never raised the issue and plaintiffs' brief makes it clear that the issue is totally irrelevant to this appeal.
On this appeal, the plaintiffs challenge to the New Jersey law is based solely upon their own Equal Protection and Due Process rights. See, P27 L. 1 to Pb 29 LI 3; Db 15 L.6 to Db 83 L.22, passim. For the purposes of this appeal, whether or not the unborn child has rights (plaintiffs assume they do not) is of no moment.
Despite this fact the defendants repeatedly misstate to this Court that the *11 plaintiffs have argued for the rights of “their aborted fetuses” (See, e.g. Db 2 L.2 to L. 10; Db 3 L. 25 to Db 4 L. 4); and they argue against the constitutional rights of “aborted fetuses” as their lead argument. (See, Db 15L. 1 to Db 23 L. 30). Since the issue is neither raised nor relevant to the appeal, the plaintiffs do not reply to the defendants' substantive argument.
Nowhere throughout these mischaracterizations and misstatements, do the defendants ever cite to any portion, word, page or line of plaintiffs' briefs to show where the argument or contentions they attribute to plaintiffs appear.
The defendants' lead argument raises some important questions which merit comment. Why do defendants argue an issue the state knows is not involved in this appeal?
Diverting the attention of the Court from the substantive rights of the mothers themselves, by focusing argument on the rights of the child, threatens a just and correct resolution of the mothers' appeal in three separate ways.
First, an argument which focuses on the rights of the child is one the defendants know they can, and will, win in this Court, because the United States Supreme Court has clearly stated that the unborn child possesses no rights. The argument which addresses the Equal Protection rights of the plaintiff mothers themselves, when properly understood - free of confusion and bias which arises out *12 of suggestions about the rights of the child - is not one the defendants can win. The plaintiffs in this case seek review of the deprivation of their own constitutional rights free from such confusion. Although it is true that each of the plaintiffs, Santa Marie, Jones and Doe raised the rights of their children in the District Court out of a sense of loyalty to them, all of them have abandoned that argument for purposes of this appeal.
The District Court did not fairly and adequately review the law as it pertained to the plaintiffs' own substantive rights. Every indication is that the District Court was distracted by the assertion of the child's rights. The fact that the District Court addressed questions about the child's rights should not be allowed to obscure the fact that New Jersey has clearly violated the mothers' own Equal Protection rights.
Second, the defendants erroneously claim that the plaintiffs allege that the unborn child is a human being throughout gestation to establish that the child possesses constitutional rights. The fact that the unborn child is a human is not asserted on appeal because it relates to the child's rights, but rather it is relevant to the plaintiff mothers' own Equal Protection rights. See, e.g. Pb 25 L. 1 to Pb 29 L. 13; Pb 73 L. 14 to Pb 74 L. 18. It is relevant to establish that the mother who is denied recovery under the Wrongful Death Statute sustained the very loss against which the statute seeks to protect and for which compensation is meant. The fact that *13 the child is a human being is relevant to define the classes of mothers that must be compared when this Court scrutinizes the discriminatory classification to determine how that classification advances the legitimate purposes of the Wrongful Death Statute. See, e.g. Weber v. Aetna
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, 406 U.S. 164, 175 (1972); Morey v. Dowd
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, 397 U.S. 471, 519 (1970) (Brennan, J. Dissenting).
The fact the child exists as a separate human being is inextricably connected to the fact that the mother's relationship with her child exists during the gestational period. The mother's interest in that relationship is a protected fundamental liberty interest at every moment of its existence. See, Pb 30 L. 13 to Pb 33 L. 5;.Lehr v. Robertson
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, 455 U.S. 745, 753, 759 (1982).
The fact the unborn child is a living human being also Lehr v. Robertson

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1983130079&ReferencePosition=256"
, 463 U.S. 248, 256, 259-60; n.l6 (at 260) (1983). relates to the nature of the abortion procedure as one which terminates the mother's fundamental liberty interest in her relationship with her child. That fact, therefore, implicates questions about the waiver of that fundamental interest and the need for informed and voluntary decisions concerning that waiver. See, e.g. Johnson v. Zerbst
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*14 It is reasonable to infer defendants' equating the fact that the child is a human being with an argument that attempts to establish that the child has rights,[FN2] is calculated to imply the false and irrational conclusion that recognizing the fact that the child is a human being will ultimately destroy the mother's rights. Defendants succeeded in convincing the District Court that it should ignore how the fact the child is a human being relates to the mothers' own Equal Protection and Due Process rights. The argument plays upon the perception that if the fact that the child is a human being is recognized, than surely that fact will ultimately lead to a recognition that those human beings must possess constitutional rights and such a recognition would conflict with the mother's rights because it would undermine the reasoning of Roe v. Wade. Thus, the state urges that the mothers' most important liberty interest and their ability to make an informed decision should be ignored and frustrated.
FN2. See unnumbered footnote in defendants' brief at P. 23.
The arguments the plaintiffs advance under Points I and II of their main brief do not seek the overturn of Roe v. Wade. They seek the recognition of their own Equal Protection rights, and do not directly conflict with Roe.
If those substantive arguments are legally correct - that New Jersey has violated the mothers' constitutional rights - but the District Court failed to properly analyze them because of a predisposition to protect the reasoning of Roe, then for whom or *15 whose rights is Roe being saved? Certainly not for the rights of the women plaintiffs and women in their position. If preserving Roe at all costs means that Roe protects the act of a doctor who terminates the mothers' most important fundamental liberty interest without a valid voluntary informed waiver, then the claim that Roe exists to protect the rights of these women will be nothing other than a pretense.
It is precisely for that reason that a trial in this case is necessary. The women plaintiffs want to testify for themselves about their experience with abortion, and what they lost. It is no longer acceptable for the Court to hear only from the abortion doctors and clinics, or the state about what is in the interest of the women. Neither the abortion industry nor the states have served the interests of the mothers well.
The rights of these women can not be properly protected by this Court by hearing only what the abortion clinics and doctors, or the state, claim is in their interest. The state has in this case sided with the abortion industry against the rights of the women. The state defendants, and the District Court, even opposed the application of Norma McCorvey, the plaintiff “Jane Roe” in Roe v. Wade, Supra
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, 410 U.S. 179 (1973) to file friend of the court briefs in this case. Those two women have an interest in this litigation because it was their personal interests that the U.S. Supreme Court thought it was protecting when it rendered its decisions in those cases. These women now wish to address this *16 Court to explain how those decisions did not advance their interests. In the case of Sandra Cano, the Bolton case proceeded against her will. See, A373- A383. In the case of Norma McCorvey, an abortion in her case would have been totally uninformed. A361-A372.
The plaintiffs must now be given a trial, at which they can testify, produce proofs, and witnesses to establish the Equal Protection and Due Process violations asserted in their complaint limited to those violations which are raised on this appeal.
POINT II: NEW JERSEY'S DENIAL OF THE PROTECTION OF THE WRONGFUL DEATH STATUTE AS IT IS APPLIED TO THE NEGLIGENT TERMINATION BY A DOCTOR OF A MOTHER'S FUNDAMENTAL LIBERTY INTEREST IN HER RELATIONSHIP WITH HER CHILD BY AN ABORTION VIOLATES THE PLAINTIFFS' EQUAL PROTECTION RIGHTS
Plaintiffs have raised as reversible error the District Court's dismissal of Counts I through VII, because New Jersey's Wrongful Death Statute, as construed by Giardina v. Bennett
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, 545 A2d 139 (1988), and as it is applied to the plaintiffs Santa Marie, Jones, and Doe violates the plaintiffs' Equal Protection rights. Pb 15 L. 6 to Pb54L. 17.
Plaintiffs' argument relies, in part, upon all four of the cases decided by the United States Supreme Court which scrutinized state Wrongful Death Statutes which denied recovery to one class of survivors of decedents: *17Levy v. Louisiana
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, 406 U.S. 164 (1972), and Parhan v. Hughes
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, 441 U.S. 347 (1979). The first three of these, Levy, Glona and Weber, declared the Wrongful Death Statute under scrutiny in violation of the Equal Protection Clause. Levy, Glona and Weber created a framework for all courts called upon to apply Equal Protection principles to state Wrongful Death statutes. The United States Supreme Court applied strict scrutiny in these cases because the interests the Wrongful Death Statutes intended to protect were the interests in familial relationships between a mother and her child. See, discussion Pb 26 L. 6 to Pb 36 L. 22.
Because the District Court, in this case, ignored the mandates of the Supreme Court in the Levy, Glona and Weber, and instead relied exclusively upon the Third Circuit decision in Alexander v. Whitman
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, 114 F. 3d 1392 (1997), the plaintiffs on this appeal devoted a substantial portion of its argument addressing: (1) why the reasoning of Alexander does not apply to the plaintiffs challenge to the statute as it is applied to their claim for the negligence of an abortion doctor; and (2) the fact Alexander is in direct conflict with the controlling case law of the United States Supreme Court and the New Jersey Supreme Court on state court questions (See, Pb 15 to L. 11 to 20; Pb 37 L. 1 to Pb 46 L. 8; Pb 49 L. 10 to Pb 54 L. 16).
However, defendants: (1) fail to respond to a single argument in plaintiffs' *18 brief which apply the Equal Protection principles enunciated by the Supreme Court's controlling cases; (2) fail to mention, no less distinguish, Levy, Glona and Weber, and (3) fail to respond to plaintiffs' argument explaining why the reasoning of Alexander has no application to the plaintiffs “as applied” claims and why Alexander is in conflict with the controlling case law of the U.S. Supreme Court and the New Jersey Supreme Court. Instead, defendants repeat the same poorly reasoned attempts to justify the discrimination against the plaintiffs that the appellants brief discredited.
The defendants urge this Court to err in exactly the same way as the District Court did in this case. They ask this Court to rely exclusively upon Alexander and ask this Court to refuse to follow the controlling principles enunciated by the U.S. Supreme Court. They ask this Court to refuse to conduct an analysis independent of Alexander, all under the false supposition that this Court is not permitted to scrutinize whether Alexander adequately followed the controlling precedent of the U.S. Supreme Court and that of the New Jersey Supreme Court, or whether the reasoning of Alexander is applicable to this case. See, e.g., Db 26 L. 8 to 27 L. 9; Db 29 L. 14 to 30 L. 15; Db 32 L. 15 to Db 34 L. 11; Db 35 L. 2 to 9.
The District Court surrendered so thoroughly to those suggestions of the state that it considered no authority other than Alexander and it failed to even mention Levy, Glona, and Weber. In fact, the District Court did not even address the *19 arguments before it on Counts XIII to XI (Points II and III of plaintiffs' appellate brief) which Alexander does not purport to address because they were not before that court.
The plaintiffs' challenge to the Wrongful Death Statute as it is applied to mothers in their circumstance is based exclusively upon the violation of the plaintiffs' Equal Protection rights. (See, e.g., Pb 27 L. 1 to 29 L. 13; Pb 15 L. 7 to Pb 54 L. 16, passim). The state defendants do not even attempt to respond to that Equal Protection argument. Instead the state argues that the Wrongful Death statute does not violate the Due Process Clause (Db 24 L. 23 to Db 27 L. 17),an argument that is irrelevant to this appeal, and an avoidance of a response to the irrefutable Equal Protection argument plaintiffs do present.
A. Strict Scrutiny
The defendants did not respond at all to plaintiffs' argument why the discriminatory classification must be strictly scrutinized (See, Pb 29 L. 14 to Db 46 L. 8). Instead, relying exclusively upon the Due Process analysis in Alexander, the state advances the irrelevant and illogical argument that the Due Process clause is not violated because the plaintiffs' decision of whether or not to conceive a child is “not affected” because they did not conceive or have an abortion in order to bring a Wrongful Death. (See, Db 24 L. 18 to 27 L. 17).
*20 The purpose of New Jersey's Wrongful death Statute is to protect the interest of a mother in her familial relationship with her child. Green v. Bittner
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, 424 A.2d 210, 215 (N.J. 1980). The statute is intended to influence the conduct of third parties, deter destruction of the relationship, and compensate for the loss of the relationship when deterrence fails. Because the very purpose of the statute is to protect a fundamental liberty interest by influencing the conduct of third parties, the class of mothers who are denied protection must be strictly scrutinized. See, Pb 26 L. 6 to Db 46 L. 8. To claim as defendants do, that the focus of the Court, in scrutinizing a statute designed to influence the conduct of a potential tortfeasor, should be on the conduct or decision making of the victim, evidences a total lack of understanding of the policy behind the statute. See, Pb 40 L. 6 to Pb 41 L. 10.
However, the mother's decision which is adversely affected is the mother's decision whether or not to waive her fundamental interest, when a mother considers waiving and terminating her fundamental interest in her relationship with her child by abortion. A classification which operates to immunize an abortion doctor who terminates the mother's fundamental rights either involuntarily or as a result of misinformation clearly and profoundly affects the mother's fundamental right because it is terminated precisely because of the involuntary and uninformed decision. The abortion laws allow the doctor to terminate the mother's rights only because it *21 assumes the termination is at the informed and voluntary request of the mother. The reasons why Alexander's refusal to impose strict scrutiny does not apply to this case -to which the state can and do not reply - are adequately stated in plaintiffs' appellate brief at P. 26 L. 6 to P. 46 L. 8.[FN3]
FN3. And does not reply - There are two very troubling aspects to Alexander's refusal to follow Weber's imposition of strict scrutiny. First, Mrs. Alexander cited Levy, Glona and Weber to the Alexander Court only as Equal Protection cases which strictly scrutinized the discriminatory classifications of the Wrongful Death Statutes before those courts. She did not cite them to support a Due Process argument. Alexander never mentions these cases in its Equal Protection analysis, but instead implies Mrs. Alexander cited them in support of a Due Process argument, and then dismissed the import of them, stating that the cases are inapplicable because they are Equal Protection cases. Alexander, at 1404, (reminiscent of the state defendants arguing against a Due Process attack on the Wrongful Death Statute which plaintiffs did not raise on this appeal. Db 24 L. 18 to Db 27 L. 17). Second, Alexander acknowledged that Weber imposed a “heightened scrutiny”. Alexander, at 1405. Alexander refused to follow the standard of scrutiny dictated by Weber, departing from controlling precedent. See, discussions of Pb 41 L. 11 to Pb 46 L. 8. In an effort to justify that refusal, Alexander created the fiction - in direct contradiction of the plain language of not only Weber, but Levy, Glona, Labine v. Vincent
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, 427 U.S. 495 (1976) as well - that the “heightened scrutiny” was employed by Weber because the classification being scrutinized was that of illegitimate children. Alexander at 1404-05. That was a clear misinterpretation of Weber. See, discussion at Pb 41 L. 11 to Pb 46 L. 8.
It should be noted, however, that New Jersey law imposes a second discriminatory classification which adversely affects the experience of the mother's fundamental liberty interest. New Jersey provides a mother of a child born with certain defects a substantial cause of action because the mother was not provided *22 information which would have influenced her to waive her liberty interest by having an abortion. Berman v. Allan

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&SerialNum=1979109761"
, 404 A.2d 8 (NJ. 1979); Schroeder v. Perkel

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=162&FindType=Y&ReferencePositionType=S&SerialNum=1981132957&ReferencePosition=837"
, 432 A. 2d 834, 837 (198 1); Procanik v. Cillo
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, 478 A.2d755 (1984). Thus, the doctor can be successfully sued for uninformed consent negligence if he does not provide information which would result in termination, but can not be sued in uninformed consent for the mother's damages in Wrongful Death or Survival Actions. The state law discriminating against some mothers because it protects only a decision to terminate the mother's rights, not a decision to exercise and protect them.
B. The Classification
Accurately identifying the class of mothers which is the subject of the state's discrimination is critical to any Equal Protection analysis because it is that classification which must advance the purpose of the statute in which it is contained. Weber v. Aetna
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, 354 U.S. 457, 465 (1957); see also, Colorado & Santa FeR. Co. v. Ellis
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, 165 U.S. 150, 155 (1897); Dandridge v. Williams, 399 U.S. 471, 519 (1970) (Brenner, J., dissenting).
The plaintiffs have carefully defined and identified that class. See, Pb 22 L. 11 to Pb 24 L. 11. The two classifications which the Court must compare, are the class discriminated against and the class who can prove all the elements of the claim for whom the statute is intended to protect. The second class is not, as defendants *23 suggest, mothers of “fetuses” who “develop into children who are born alive and later die from tortious acts which took place during pregnancy”. (Db 33 L. 12 to 14). This characterization is misleading. The age or stage of development of the human being who dies is completely irrelevant to the class of mothers who are permitted recovery, as well as the class of mothers who are discriminated against. Mothers can recover at any age of the unborn child as long as death ensues outside the womb. The mothers who are discriminated against are a subclass of the mothers who are allowed recovery. They can prove every element of the Wrongful Death claim. Their unborn children are of the exact same ages, same stage of development, and they are, in both instances, separate human beings. The unborn child in Carey v. Lovett
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, 622 A 2d 1279 (1993) was tortiously injured in utero at 26 weeks post conception. The child lived outside his mother for a few hours and died from the traumatic injury. Mrs. Alexander's unborn child was injured at 39 weeks post conception and died in Mrs. Alexander's womb. Mrs. Alexander's unborn child was much older than Mrs. Carey's child at the time of both injury and death. Carey was allowed a Wrongful Death claim and Mrs. Alexander was not. The fact which barred recovery to Mrs. Alexander was when the death of her child ensued not the child's age or development. Where her child's death ensued did not convert Mrs. Carey's loss into anything greater than the loss of Mrs. Alexander. Conversely, the age of Mrs. *24 Alexander's child did not make her loss “greater” or quantitatively different from Mrs. Casey's loss.
Alexander makes a bizarre statement which defendants rely upon (Db 33 L. 20 to L. 24), unsupported by any citations, which is a clear departure from the accepted principles of Equal Protection enunciated by the Supreme Court.
Alexander stated:
“(Mrs. Alexander) asserts that mothers in her class sustained the same loss as other mothers to whom New Jersey give the claim: while that may be true insofar as it states the similarity between the respective tragedies, it is not true insofar as it attempts to foster a principle of Equal Protection Jurisprudence” Alexander, at 1407. (Emphasis added).
As a statement of law this statement is in direct conflict with all of the pronouncements of the U.S. Supreme Court. “Those who are similarly situated must be similarly treated”. Plyer v. Doe
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, 253 U.S. 412, 415 (1920). The biological relationship between mother and child, and the fact both classes of mothers lost their children defines the similarity of circumstances when comparing their loss or damages. Glona v. American Guarantee
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If Alexander is read to infer as a statement of fact, that the damages of the mothers are some how different, that suggestion is contrary to the facts provable and *25 alleged, is an unsupported and impermissible conclusion of fact, and evidences a misunderstanding of how New Jersey measures damages. For instance, the mother in Carey v. Lovett would have had the same damages whether her child died in utero or after a live birth at 26 weeks because the proofs through an economist, such as a Dr. Richard Ruth, would be identical, regardless of where death ensued.
C. The Purported State Interest Promoted by the Classification
The plaintiffs have persuasively showed how no legitimate purpose of the statutes or other interest of the state is promoted by the classification, why Alexander's reasoning does not apply to this case, and how Alexander ignores controlling precedent (Pb 46 L. 9 to Pb 54 L. 16).
It is simply irrational for the state to claim that the proof of the cause of death is “too difficult”. Alexander conflicts with the decision of the N.J. Supreme Court which state that it is not too difficult and the state allows those very proofs in pre-birth death cases. Giardina v. Bennett, 540 A.2d 139, 143-147; see also, Smith v. Brennan
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, 157 A. 2d 497, 503 (N.J. 1960). Giardina also recognized that proof of damages is not too difficult to decline to recognize the loss and allow recovery. Giardina, at 147-148, citing Green v. Bittner, 85 N.J. (1980). Giardina specifically stated that “difficultly” of proof is not the reason for the discriminatory classification. See also, Pb 49 L. 9 to Pb 54 L. 16; Pb 49 L. 8 to Pb 54 L. 6.
*26 Defendants fail to respond. Instead defendants recite the portions of Alexander that plaintiffs distinguished and discredited. Db 29 L. 14 to Db 30 L. 15.
In incorrectly stating that New Jersey chose a so called “bright line” (where death ensues) which eliminates “problems of proof”, Alexander states:
“Absent the limitations in these statutes, it would be dificult, if not impossible, to prohibit a Wrongful Death or Survival Action no matter how early the fetus was in its development”. Alexander, at 1406. See, Db 29 L. 25 to Db 30 L. 2.
This begs the question. The “limitation” is what creates the discriminatory classification which fails to promote the purpose of the statute or any other legitimate interest of the state.
To say that without the “limitation” the state can not prevent Wrongful Death claims from being brought by women like Mrs. Alexander or the plaintiffs in this case for the tortious death of their children, is simply saying that without the discriminatory classification the Equal Protection violation can not be achieved.
That may be true, but it is not a legitimate interest of the state because the purpose of the classification, if it is to be understood in the terms Alexander suggests, is to arbitrarily discriminate against a class of mothers who can prove every element of the claim just for the sake of doing so. See, e.g. Glona v. Aetna
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, 391 U.S. 73, 75-76 (1968).
*27 The state's desire to prevent claims for children who die in utero must have a valid purpose. To the extent thai Alexander's statement is meant to support its claim that the state's interest is advanced by avoiding the difficulty of proof, we have disposed of that illogical proposition, but it is worth noting that forty states recognize such claims and six of them recognize claims even if the child dies shortly after conception and long before “viability”. See, Addendum V filed with appellants' brief, at A6 to A9. Obviously the proofs which Alexander said were so “impossible” are permitted by forty states who allow and successfully manage such proofs on a daily basis.
POINT III: NEW JERSEY LAW PROVIDES AFFIRMATIVE PROTECTION OF THE PREGNANT MOTHER'S FUNDAMENTAL LIBERTY INTEREST IN HER RELATIONSHIP WITH HER CHILD, AND SCRUPULOUSLY PROTECTS AGAINST INVOLUNTARY AND UNINFORMED WAIVERS OF THAT INTEREST. NEW JERSEY'S DENIAL OF THOSE SAME PROTECTIONS TO A MOTHER WHOSE FUNDAMENTAL INTEREST IS TERMINATED BY AN ABORTION SANCTIONED UNDER STATE LAW VIOLATES THE PLAINTIFFS' EQUAL PROTECTION RIGHTS.
This case presents a question of first impression never addressed by the U.S. Supreme Court or U.S. Court of Appeals. The District Court erred when it dismissed Counts VIII and IX of the complaint without a trial, and findings of fact, because if *28 the allegations of the complaint are proven, there is a clear violation of the plaintiffs' Equal Protection rights. See, Pb 54 L. 17 to Pb 72 L. 20.
New Jersey scrupulously protects pregnant mothers against involuntary or uninformed waivers of the mothers' fundamental liberty interest in their relationship with the children they carry. See, Pb 58 L. 9 to Pb 67 L. 19. Those protections are afforded all pregnant mothers contemplating waiving their fundamental liberty interest, except those mothers to whom abortion is proposed. See Pb 59 L. 5 to Pb 72 L. 20.
This issue was not before the Alexander Court. The District Court in this case did not address the issue at all.
Defendants state that New Jersey's stringent protection of the mothers' parental rights and the safeguards against unwarranted termination of a pregnant mother's fundamental interest in her relationship with her child are constitutionally proper. Plaintiffs agree. Db 31 L. 1 to Db 7 L. 9. The Equal Protection violation occurs where those critical safeguards are denied the mother to whom abortion is proposed as a method of waiving her rights. See, Pb. 54 L. 17 to 72 L. 20.
Defendants only defense to the claims under Counts VIII and IX is the absurd assertion that the state is not permitted to extend those safeguards designed to insure that any waiver of the mothers' fundamental rights is voluntary and informed, to a *29 mother to whom abortion is proposed. They claim requiring that consent be voluntary and informed would be an “undue” burden on an abortion. To support this contention defendants cite Roe
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Planned Parenthood v. Casey
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, 505 U.S. 833 (1992). See, Db 31 L. 9 to 15.
Defendants misstate the holdings in those cases. In effect, the state argues that Roe and Casey require the waiver of the mothers' fundamental rights to be involuntary or uninformed and the state is powerless to protect the mothers' fundamental rights.
Under Counts VIII and IX (unlike Counts X and XI) it is irrelevant whether the state is not required to provide such protection. Where the state has voluntarily provided all other mothers special protections of their fundamental rights they must provide that protection to all mothers similarly situated, unless there is a compelling state interest promoted by the classification. Harper v. Virginia
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, 383 U.S. 663, 665 (1966). The pregnant mother who contemplates giving up her rights by an abortion, is in exactly the same position with respect to the benefit and right she will lose, as the pregnant mother who contemplates waiver by any other means. See, Pb 54 L. 17 to Pb 72 L. 20.
In Planned Parenthood of S.E. PA. v. Casey
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, 505 U.S. 833 (1992) the Supreme Court went to great lengths to explain that a state may require a doctor to provide *30 information about the development of the unborn child to help the mother make an informed decision.
“Though the woman has a right to choose to terminate or continue her pregnancy before viability, it does not at all follow that the State is prohibited from taking steps to ensure that this choice is thoughtful and informed....Measures aimed at ensuring that a woman's choice contemplates the consequences for the fetus do not necessarily interfere with the right recognized in Roe...” Casey at 872-873.
The Casey Court emphasized informed consent as a benefit to the mother, not something contrary to her constitutionally protected interests:
“The state may take measures to ensure that the woman's choice is informed, and measures designed to advance this interest will not be invalidated as long as their purpose is to persuade the woman to choose childbirth.” Casey at 878
“The State may require a woman to give her written informed consent to an abortion.” Casey, at 881.
“We also see no reason why the State may not require doctors to inform a woman seeking an abortion of the availability of materials relating to the consequences to the fetus, even when those consequences have no direct relation to her health.... We conclude, however, that informed choice need not be defined in such narrow terms that all considerations of the effect on the fetus are made irrelevant. ...In short, requiring that the woman be informed of the availability of information relating to fetal development and the assistance available should she decide to carry the pregnancy to full term is a reasonable measure to ensure an informed choice, one which might cause the woman to choose childbirth over abortion. This requirement cannot be considered a substantial obstacle to obtaining an abortion, and, it follows, there is no undue burden.” Casey at 882-883.
*31 The Court must not lose sight of the fact that New Jersey's informed consent laws are designed to protect the patient's interests, and in the context at bar, preserve the mother's ability to make a reasoned and informed decision about the oldest and most important liberty interest a mother possesses in all of life. See, Pb 54 L. 17 to Pb72L. 20. A state:
“requirement that a doctor give a woman certain information as part of obtaining her consent to an abortion is, for Constitutional purposes, no different from a requirement that a doctor give certain specific information about any medical procedure.” Casey at 884.
A reasonable requirement to provide information to insure that the mother's decision is informed is clearly consistent with Due Process. Casey, at 881-885.
Casey disposes of the defendants' claim that Roe and Casey forbids the state to require an informed consent.
Although Casey addressed to the narrower issue of whether a state may require doctors to provide information about the nature of the abortion procedure, Carey did not address the issue presented here. Neither Casey nor any other case has ever been presented the question of first impression presented in this case: whether the state is required to provide safeguards to insure that the mother's waiver of her fundamental right is informed and voluntary in the abortion context -where the state has voluntarily provided those protections against involuntary and uninformed waivers for all other *32 pregnant mothers. Likewise, despite Casey's language, the decision to have an abortion is much different from a decision to have other kinds of medical treatment, because it involves the waiver of a fundamental right.
If the state defendants had a sincere desire to protect the mother's interest in self determination and protecting her true rights, rather than protecting abortion laws even if they destroy the mother's rights, they would seek to insure that the mother's decision is voluntary and informed and would support a trial.
It was error for the District Court to deny the plaintiffs a trial to determine the truth of the facts they allege.
POINT IV: PLAINTIFF OBSTETRICIANS POSSESS STANDING TO RAISE THE RIGHT OF THEIR PREGNANT PATIENTS.
Despite the harsh rhetoric of the state defendants, who seek to have this Court deny them standing to litigate the constitutional rights of their pregnant patients (Db 35 L. 10 to Db 41 L. 2), the plaintiff physicians are in exactly the same position with respect to the legal requirements for standing as the obstetricians and abortion clinics whose standing was recognized in Stenberg v. Carhart
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, 530 U.S. 914 (2000) and Planned Parenthood v. Casey
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, 505 U.S. 833 (1992). The only factual differences between them is the nature of their argument and the fundamental rights they identify for which they seek protection. The plaintiff physicians seek protection against *33 involuntary and uninformed waiver of their patients' fundamental liberty interest.
The abortion doctors and clinics in Casey, Stenberg and all of the other cases litigated by abortion doctors and clinics have never raised these rights of the mothers.
The state mischaracterizes plaintiffs' argument, stating the plaintiffs wish to “abolish the constitutional rights of the persons they seek to represent”. (Db 40 L. 24-26).
In actuality, the state wants this Court to screen obstetricians and award standing to them based upon the content of their speech and legal arguments. The defendants simply do not like the particular rights of the mothers for which the plaintiff physicians seek protection.
The plaintiffs argue that a waiver of their patients' rights must be voluntary and informed, while the state and the abortion doctors believe the mother's right should be terminated without voluntary and informed consent. The plaintiff physicians argue that Equal Protection requires the state to allow a mother whose fundamental rights are terminated by an abortion doctor without informed voluntary consent to redress her grievance with a Wrongful Death action, like all other mothers, against the wrongdoer. The state and the abortion doctors argue that the state's grant of immunity to the doctors from suit in Wrongful Death under the circumstances of *34 plaintiffs' cases is constitutionally permissible. In effect, the state argues that only doctors who wish to terminate the mother's fundamental rights without protecting against involuntary or uninformed waiver should be allowed standing to litigate the rights of their patients.
Limiting an obstetrician's standing to raise the rights of her patients only to obstetricians whose interests conflict with the fundamental liberty interests of the mother is not only unjust, it is in conflict with the principles enunciated by the Supreme Court.
There have been numerous instances in which the Supreme Court has found that one may raise the Constitutional rights of another as long as the litigant can show harm to himself and an inextricable connection between the litigant's pursuits and the rights of the third party, e.g. Griswold v. Connecticut
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, 381 U.S. 479 (1965) (executive and medical directors of a clinic could raise rights of couples who they served); Doe v. Bolton
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, 410 U.S. 179 (1973) (doctors could raise rights of their patients; see, also Singleton v. Wulff
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, 428 U.S. 106 (1976)); Planned Parenthood v. Casey
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, 505 U.S. 833 (abortion clinics can raise rights of patients); Pierce v. Society of Sisters
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, 268 U.S. 510 (1924) (owners of private schools could raise the rights of potential pupils and their parents); Barrows v. Jackson
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, 346 U.S. 249 (1953) (white defendant could raise *35 rights of a racial minority in attempted enforcement of a restrictive covenant); see also, Buchanan v. Warley
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, 245 U.S. 60 (1917); Sullivan v. Little Hunting Park
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, 396 U.S. 229 (1969); Eisenstadt v. Baird
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, 405 U.S. 438 (1972); Planned Parenthood v. Danforth

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1976142443&ReferencePosition=62"
, 428 U.S. 52, 62 (1976); Craig v. Boren

HYPERLINK "http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=780&FindType=Y&ReferencePositionType=S&SerialNum=1976141349&ReferencePosition=192"
, 429 U.S. 190, 192-197 (1976); Carey v. Population Services Intl.
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, 431 U.S. 678, 682-684 (1977). Two separate inquiries are presented. Do the plaintiffs have an interest in the outcome of the case? Are the plaintiffs, as a precedential matter, proper proponents of the particular legal rights raised in the suit? Singleton, 482 at 112.
A. Physician Plaintiffs Have an Interest in the Outcome of the Litigation
Singleton found that the physician in that case had a stake in the outcome to insure adverseness. The Singleton plaintiffs asserted that (1) they performed abortions and were not paid for them; and (2) the continued refusal by the State to pay “thwart[s]” the ordinary function of the doctor-patient relationship and therefore their future patients were in danger of not receiving the services of the doctor. Id. 109-10; 113. In the first instance, the doctor earned a fee which remained unpaid, but the alleged rights of their patients were vindicated because they had already obtained an abortion. In the second instance, which actually supported the doctor's standing, his patients may have lost the opportunity to have an abortion and the doctor's financial loss is the prospective lost income from not being able to bill for services he may *36 have performed if the alleged State deprivation did not occur.
The financial loss to the physicians plaintiffs in this case is two fold. The Complaint alleges that the rights the physician plaintiffs raise are of their existing patients who have already come under their care. (¶8-9, ¶ 90-92; ¶97-99; ¶ 1 43). The patient-doctor relationship is not speculative, but in actual existence. Once the mother consults with plaintiffs they have a legal and professional duty to her. Hummel v. Reiss
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, 608 A.2d 1341 (1992); Giardina v. Bennett, 545 A.2d 142, 145 (1988). See, also Carey v. Lovett
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, 622 A.2d 1279 (1993)(Dr. Langer at A 207-245). Plaintiffs lose their patients in those instances where termination of their rights are involuntary or uninformed. In every instance when a patient leaves plaintiffs' care to consult an abortion doctor, the patients' rights are jeopardized because New Jersey does not guard against the deprivation of their Constitutional rights. ¶91, ¶98. Plaintiffs' financial stake in the outcome of this litigation is substantial and direct.
Defendants argue that because the plaintiffs haven't rendered past services for which they are owed payment, the financial losses of the physician plaintiffs are “too speculative” to establish their interest in the outcome of the litigation. Db P.37-38. This argument ignores both the body of case law from which Singleton is derived, and the inextricable connection between the deprivation of plaintiff physicians' patient's rights and the harm to the plaintiffs which renders their losses direct and concrete. *37 It also ignores the fact that over the past twenty-six years the Supreme Court has recognized the standing of physicians whose financial stake is only prospective losses. See, e.g. Planned Parenthood v. Casey
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, 505 U.S. 833 (1992); Stenburg v. Carhart
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, 530 U.S. 914 (2000).
In Pierce v. Society of Sisters
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, 268 U.S. 510 (1924) the owners of a private school were recognized as having standing to raise the rights of the parents who wished to provide a private education for their children. The schools run by the plaintiffs “had business”, which profits were threatened by the loss of both “present and prospective patrons.” Id. at 535.
Potential future financial losses were also recognized as the kind of harm which establishes the third parties interest in the outcome of litigation again in Barrows v. Jackson, 346, U.S. 249, 255, 257 (1953)(exposure to potential money damages for violating racially restrictive covenant in real estate deed), and Sullivan v. Little Hunting Park
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, 396 U.S. 229, 237 (1969).
In Craig v. Boren
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, 429 U.S. 190, 192-197 (1976) the Court emphasized that the potential loss of sales by a vendor of a beverage was sufficient to establish interest in the outcome of litigation (there was also a threat of civil sanction for a breach of the prohibited sale). In other cases the mere exposure to potential losses to the plaintiff was sufficient to establish the concreteness of the adverseness. See, e.g. *38Doe
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Bolton
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, 410 U.S. 179, 188 (1972)(abortion doctors not threatened with prosecution could raise patient's rights); Planned Parenthood v. Danforth
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, 428 U.S. 52, 62, (1976). To the extent that Singleton hinged in any way on lost payments for past work actively performed, that requirement was abandoned in the twenty-four years since Singleton, The doctors and clinic in Stenberg and Casey had no such money owed for past services.
B. The Physician Plaintiffs are Proper Proponents of the Particular Legal Rights Raised in This Suit
The Singleton Court identified two policy considerations which counsel against a third party litigating the rights of another: the owner of the right may not wish to assert them, and the third parties themselves will usually be the best parties to litigate them. Singleton, at 113-14. However, the Court identified two factual elements used to determine whether that Rule should be dispersed with: “[ 1] If the enjoyment of the right is inextricably bound up with the activity the litigant wishes to pursue”; Id. at 114-115; and [2] “the [lack of] ability of the third party to assert his own right.” Id. at 115-116.
The plaintiff physicians here satisfy both requirements. The rights involved here are the mother's fundamental interest in her relationship with her child. Only physician plaintiffs, not abortion doctors, seek to protect those rights. Only by helping to preserve a voluntary and informed decision is the mother's fundamental interest in her relationship protected, and her ability to make an informed, knowing, *39 voluntary decision whether to exercise her rights or waive them are preserved.
The abortion clinic or doctor who only deal with the termination of the right, and provide no services consistent with the affirmative exercise of the right are in conflict with the interests of the mother (See, Everett at A353-A360). The services of the physicians in this case, on the other hand, provide for the protection of both the mother's substantive rights as well as the ability of the mother to make a free, informed and voluntary waiver of those rights if she decides to do so. The physicians' in this case profit only if their patients exercise their fundamental rights. The abortion providers profit only when the mother's rights are terminated, and in cases where their rights are violated as occurred in the cases of Donna Santa Marie, Jane Jones and Mary Doe.
Most forceful is the fact that the abortion doctors and clinics could not and never have raised the rights of the mothers which the plaintiffs raise here. That is because they are irreconcilably conflicted. The Court can not expect an abortion doctor to argue on behalf of the mother that the doctor's immunity under the Wrongful Death Statute should be abrogated and the doctor should be held liable when he performs a procedure without informed or voluntary consent. Likewise, the Court cannot expect the abortion clinic, which can never profit from the mother deciding to affirmatively exercise her true, substantive rights, to raise the inherent deficiencies in a system which prevents most mothers from making an informed decision. Limiting standing to abortion doctors and clinics operates to limit the *40 substantive rights which can reasonably be expected to be litigated. It precludes litigation of the mother's rights.
The Court can be certain that the physicians here will be effective advocates because the arguments they are advancing are the only effective means to protect the mothers' interests in their relationship with their children and necessarily involve the medical services they seek to provide. The nature of the rights asserted is the controlling factor in determining whether the activity of the plaintiffs are inextricably connected to the rights of their patients. It clearly is.
The physicians in this case also satisfy the second factual element - that their patients are unable to assert their own rights. With respect to the mothers, the two factors identified in Singleton are present here - the privacy considerations, and the mootness issue. Of course, as Singleton points out, a mother may use a pseudonym (like Jane Doe does in this case) and a pregnant mother retains the right to litigate the issue because it is “capable of repetition yet evading review.” Id. at 117, citing Roe v. Wade
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, 410 U.S. at 124-25. On these points, the pregnant patients of plaintiffs whose rights are violated are in a similar position to those referred to in Singleton. However, there are more substantial barriers to the plaintiffs' patients. Plaintiffs' patients can never litigate their rights before their loss is incurred. As plaintiffs assert, when their patient confers with abortion clinics, they often do not even appreciate the fact that they are waiving an important, substantive right. The abortion providers do not even advise them that their child exists. Nor do they explain to the *41 mother that she is waiving a right. She is told she is “exercising a right”. These mothers can't litigate what they don't know they have. If they don't appreciate that these rights are at stake, they can't litigate its protection. A woman who is subjected to an involuntary abortion certainly has no opportunity to litigate her rights before she sustained her loss. Plaintiff obstetricians seek to assert the rights of their patients to be provided information to avoid the deprivation of their rights before it occurs. After their rights are violated, the mothers may suffer the physiological harms and feel the loss of their child, but never know it was the result of their rights being violated. In virtually every instance they would not know that their rights were being violated before or during the abortion. (See, Everett at 353-360). Even if she comes to the realization that her rights were violated, most often the mother can not heal sufficiently before the running of the Statute of Limitations to be able to assert her rights. (See, Everett). It is simply illogical to suggest that the patients of the doctor in Singleton, Carhart, and Planned Parenthood have greater privacy rights than those of the plaintiff physicians.
The fact that there are women plaintiffs in this case whose rights are at stake does not preclude the physician plaintiffs from bringing suit. Doe v. Bolton
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, 410 U.S. 179 (1973).
POINT V: IT WAS ERROR FOR THE DISTRICT COURT TO DISMISS COUNTS X AND XI ON THE PLEADINGS.
Plaintiffs have raised important fact issues, which, if proven, would require the *42 courts to reexamine the central factual assumptions upon which the United States Supreme Court in Planned Parenthood v. Casey
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, 505 U.S. 833 (1992) based its entire reasoning for reaffirming the Court's central holding in Roe v. Wade
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, 410 U.S. 113 (1973).
Defendants mischaracterize the nature of plaintiffs' claims, and legal argument supporting them, stating “Plaintiffs desire to abolish all abortions in New Jersey on the theory that women are incapable of giving informed consent to the procedure” (Db 34 L.21 to Db 38 L. 1) and “Women are incapable of making a truly informed decision in all instances...” (Db 4 L.15 to 20).
The District Court denied plaintiffs a trial on the relevant facts, denied oral argument on the state's Motion to Dismiss and never even addressed the facts or the arguments in its opinion which was supposed to explain why it dismissed the counts. The defendants now ask this Court to do likewise, and refuse to discharge its obligation to properly analyze and address the claims, and arguments supporting them. (Db 35 L. 1 to 9). While they make that request of this Court, the state defendants fail to address the plaintiffs' legal argument at all, or make an effort to explain why the state is entitled to such extraordinary relief.
With the use of their inflammatory rhetoric, the state defendants are guilty of exactly the same dismissive denigration of the plaintiffs' rights and experiences as *43 that of the abortion doctors who terminated their fundamental rights. Defendants want to tell the plaintiffs how they should view their experiences, what is and is not good for them, and what is and is not in their interest. The plaintiffs seek to testify for themselves, rather than having the state and the abortion doctors speak for them.
The plaintiffs have asserted, that based upon the facts surrounding their own experiences, and those of millions of other women, abortion as a sanctioned method of waiver of the mother's fundamental Due Process liberty interest (and a termination of that interest) is, as presently constituted, uninformed and involuntary for most women. Abortion, as is currently constituted under New Jersey law, more often than not, will be involuntary or uninformed, resulting in a wrongful termination of the mother's rights. Defendants moved to dismiss the complaint on the basis that even if those facts are true, they should be ignored because they do not affect the women's rights. Nothing is further from the truth.
A. Casey Reaffirmed Roe Only Because of its Stare Decisis Analysis
In Planned Parenthood v. Casey
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, 505 U.S. 833 (1992), a five to four decision which reaffirmed the central holding of Roe, the three Justices who wrote the plurality decision refused to expressly state that Roe v. Wade was correctly decided:
“We do not need to say whether each of us, had we been members of the Court when the valuation of the state interest came before it as an original matter, would have concluded, as the Roe Court *44 did, that its weight is insufficient to justify a ban on abortions prior to viability even when it is subject to exceptions.....We are satisfied that the immediate question is not the soundness of Roe's resolution of the issue, but the precedential force that must be accorded to its holding.” Casey
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, 505 U.S. at 871.
Principles of Stare Decisis, the Casey plurality concluded, counseled for consistency. Even if Roe had been wrongly decided, the joint opinion argued, the four prongs of Stare Decisis justified perpetrating the erroneous decision. Casey, at 858 to 869.
The issue Casey reviewed which had been previously decided by that Court, was Pennsylvania's claim that the state's interest in “potential life” outweighed what the abortion doctors and clinics claimed was the women's interest in abortion. Id; see, also Id, at 852.
What was not before the Casey Court, has never been presented to that Court in any other case, and is raised before this Court as a question of first impression is the mothers' claim that abortion, as currently constituted, is an unconstitutional method of waiving the mother's fundamental liberty interest in her relationship with her child.
As a consequence of Casey reviewing the only issues presented by the state and the abortion industry, the Casey Court was not made aware of any new facts or new appreciation of old facts which satisfied the requirements of Stare Decisis, which the *45 Casey Court said are material to the Court's inquiry.
B. Plaintiffs Allege and Can Prove Facts Which Casey Expressly Stated Are Material to Casey's Stare Decisis Analysis
The plaintiff mothers in this case present facts which satisfy every one of the Stare Decisis concerns the U.S. Supreme Court said directly affected its decision in Casey, which require this Court to remand this case for trial.
1. Roe is not “Workable”
Casey stated that, despite the fact it may have been an erroneous decision, “Roe...has in no sense proven ‘unworkable”’. Casey, at 855
The experiences of the plaintiffs and most other women (see, e.g. Everett at 353-360) demonstrate that unregulated abortion is totally unworkable as a method of waiver of the mother's fundamental interest in her relationship with her child. The inherent deficiencies of abortion as currently constituted as a method of waiver, and the abusive practices and conflicts of the abortion industry, make it unworkable because the state can not simultaneously protect both the mother's fundamental liberty interest in her relationship with her child and protect the unregulated act of the doctor which irrevocably terminates that relationship by terminating the life of the child.
As long as existing laws and regulations provide no reasonable assurance that *46 the pregnant mother's decision to have an abortion is truly voluntary and informed, abortion laws will violate the mother's liberty interest because abortion - despite the fact it has been discussed in the past in terms of being a constitutional right in and of itself- is, in fact, a legalized method for the mother to waive her fundamental right. An uninformed or involuntary waiver of the mother's fundamental liberty interest in her relationship with her child is constitutionally deficient. Failure to impose strict Due Process requirements on how that right can be waived nullifies the right itself. See, generally, Johnson v. Zerbst
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, 304 U.S. 458 (1938); Brady v. U.S.
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, 397 U.S. 742, 748 (1970); Singer v. U.S.
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, 380 U.S. 24 (1965). Legal principles concerning waiver, must be construed and applied to preserve - not destroy - constitutional safeguards of human liberty. Johnson, at 464-65; see, also Aetna Ins. Co. V. Kennedy, 301 U.S. 387, 393 (1936); Brady v. U.S.
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, 397 U.S. 742, 748 (1970); Singer v. U.S.
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, 380 U.S. 24 (1965); Ohio Bell Tel. V. Pub. Utilities
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, 301 U.S. 292, 307 (1936).
Even if abortion is viewed as a newly recognized liberty interest distinct and separate from the pregnant mother's liberty interest in her relationship with her child, if, in fact, abortion, as it is currently constituted, conflicts with and frustrates the free, voluntary and informed exercise of the mother's long recognized interest in her relationship, the Court must act to preserve the mother's interest in her relationship with her child. The courts would be forced to choose which set of interests the *47 Constitution would protect, because efforts to protect both have proven unworkable. An interest newly asserted is not protectible if it denigrates the substantive liberty interest a mother has in her relationship with her child (the oldest liberty interest ever identified), which has been traditionally protected because it embodies basic values that underlies society. Smith v. Org. Of Foster Families
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, 431 U.S. 816, 846 (1977). (See allegations of complaint ¶21, 22, 28, 29, 32 to 38, 136, 138).
2. The People Have Come to Rely Upon Abortion
Casey said the people have come to rely upon abortion. Casey
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, 505 U.S. at 855-56. As the facts of the plaintiffs cases, and the circumstances of many, many other women have demonstrated - facts which the Casey Court did not have before it - more often than not, it is not the pregnant mother who has come to rely upon abortion. Rather, it is those around her who wish to use abortion to advance their own interests, or wish to impose upon the mother, as the doctor in the Mary Doe case did, their own value structure who have come to rely on abortion. There are even those who use abortion to accommodate an underlying sexual exploitation of women. See, certification of Fox-Genovese at A311 to A343. Ironically, the plaintiffs in the companion cases of Roe v. Wade, Norma McCorvey, and Doe v. Bolton, Sandra Cano, have certified that the abortions sought in those landmark cases were sought by persons other than the women plaintiffs. In one case, the would-be abortion was *48 involuntary; in the other it was uninformed. See, Cano at A373 to A383; McCorvey at A361 to A372. Thus from its very inception legalized abortion advanced the interests of others which were in conflict with the interests of the mother. Those facts were never discovered by the courts because neither Cano nor McCorvey were required to testify in court. Id. The only “facts” before the court in Roe and Doe were those that the abortion clinics put before the court. This lack of a record from the mothers themselves has been perpetuated by Singleton and its progeny. Yet, the state defendants insist this Court should silence the women plaintiffs in this case who want to testify for themselves. Only in that manner can the state maintain the pretense that its abortion laws, as currently constituted, are for the benefit of the plaintiffs and other mothers similarly situated.
3. Even if Roe was Incorrectly Decided, the Error Would Not Affect the Women's Liberty
Casey's third prong of its Stare Decisis argument rested upon the Court's belief that:
“Courts building upon Roe (would not) be likely to hand down erroneous decisions as a consequence. Even on the assumption that the central holding of Roe was in error, that error would go only to the strength of the state interest in fetal protection, not to the recognition afforded by the Constitution to the women's liberty. Casey, at 858 (emphasis added)
It may be understandable why the Casey Court had this understanding because *49 neither the states not the abortion industry raised, as the women plaintiffs do in this case, the true fundamental liberty interests of the mothers which current abortion laws destroy. However, this Court cannot ignore the facts as alleged and presented in this case. The central holding of Roe, as applied by New Jersey law, directly destroys the mother's liberty and the District Court and the State Court, by ignoring the facts how the mother's liberty is being destroyed have used Roe as an excuse to ignore the pleas and the rights of the plaintiffs.
There can be little doubt that Roe not only compelled the state to allow termination of the mother's fundamental liberty interests, but it has influenced the law such that the state does not impose any requirements designed to help the mother's decision to be informed and voluntary.
The modem construction of the Wrongful Death Statute by Giardina, supra, which operates to deny a claim by a mother whose rights are terminated against her will or without informed consent was clearly influenced by Roe. See, Hummel v. Reiss
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, 608 A.2d 1341, 44-48 (1992).
4. There are No New Facts, or New Appreciation of Old Facts
Casey stated that there are no new facts, or new appreciation of old facts, which undermine the validity of Roe's central holding. Casey, at 860. Again, since no parties have presented that Court with the claims asserted by plaintiffs, the facts *50 presented here were not before the Court. However, the factual allegations of the complaint include numerous facts which could not have been known at the time of Roe, and a new appreciation of old facts not clearly understood in 1973 which, if true, would totally undermine the assertions upon which Roe's central holding is based. Those factual allegations include those learned by modern science since Roe and facts learned from the experiences of women with abortion as a result of its legalization, including:
(1) abortion terminates the life of a living human being;
(2) abortion involves the waiver of a fundamental liberty interest which is irrevocably terminated;
(3) the waiver of that right, and the decision about abortion is most often not voluntary, or informed under the current practices of abortion doctors and clinics and under current state law;
(4) abortion, as a method of waiver of the mother's liberty interest, is a far greater risk to the health and life of the healthy mother than pregnancy and childbirth, including the fact that science now knows that abortion places a woman at far greater risk of breast cancer;
(5) the potential psychological harm from abortion far outweighs any psychological “distress of” child rearing, and abortion is, for most women, inherently distressing while motherhood is not.
It should be noted that Roe's inability to recognize the fact that the child was already in existence and therefore failed to acknowledge that the mother already had an existing mother-child relationship, resulted in Roe failing to examine the positive *51 benefits to the mother that was being destroyed.
CONCLUSION
Although the state does not wish to explore these facts and rights of the plaintiffs, this Court must remand the case for a trial.
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2002 WL 32513561 (C.A.3 ) (Appellate Brief )
END OF DOCUMENT
© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.

[image: image1.png]